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The appellant has petitioned for review of the July 13,

1986 initial decision sustaining her removal. For the

reasons stated below, the Board DENIES the petition for

review for failure to meet the criteria for review under 5



C.F.k. B î Ol.115.1 H« REOPEN this case on our own notion
H<|-

fc\P.R. | 1201.117, however, to consider whether the

the statutory authority to review the appellant's

unlawful discrimination and reprisal in connection
''.''• • '''('•:••. ;'•';
with the revocation of her security clearance, AFFIRM the

initial decision as MODIFIED by this Opinion and Order, and

SUSTAIN the agency removal action.
/ , ,

• BACKGROUND

9b* agency rassoved the appellant from her position as

General Engineer for failure to maintain a security

clearance. The agency tiad previously revoked the

appellant's security clearance based on her refusal to

undergo a psychiatric evaluation to resolve allegations

regarding questionable behavior patterns. The appellant

2 On October 6, 1988, th@ appellant filed an additional
submission with attachments consisting of alleged new and
material ®videnc@. The Board'® regulations provide that the
record on review will close upon expiration of the time for
filing the response to the petition for review. See 5
C.F.R. i 1201.114 (i). Since our reading of the appellant's
submission and attachments discloses that they do not
constitute new and material evidence, but consist mainly of
documents which were ®v®il&bl@ prior to th© close of the
record before the regional office^ v© will not consider the
submission further. M?<msino v. United States Postal
Service, 3 M.S.P.ft. 211,

Xn her submission, the appellant also states that the
administrative judge denied her r@c|uest for a hearing
transcript or a copy of the hearing tapes, and she requests
that the Board independently review the hearing tapes or
grant her additional time to review the tapes and make an
additional ©ubmission. Although our review of the record
does not confirm that either @he nade such a request or the
administrative judge denied it, we find that Mr request to
the Board is untimely and thus will not be considered. See
5 C.F.R. I 1201.114 (h) and (i). Xn any event, %?« note as
usual that we have carefully r@vi®?/ed the entire record in
correction with our reopening of this appeal.



then Appealed her removal to th<% Board's Atlanta Regional

Office.

On appeal, the appellant alleged that the agency

sidled her out to undergo the medic&l evaluation because of

her sex, national origin '(Bulgaria/Europe)' and age, as

as in reprisal for her prior complaints, grievances,

vhistlebloving . In his initial decision, the

4 feinistrative judge relied on the Supreme Court's decision

ift -Department of the ffavy v. Sgan, 109 S. Ct« 818, 825-26
' ' .! -

(1988), to find that the Board lacke authority to examine

the appellant's claims that the revocation was illegal or

improper or to hear her claims that the revocation was

die-criminatory on the basis of her age, s<?̂  or national

origin, as veil as in reprisal for Sr̂ r vhistleblowing
' ' ' ' ' " • ' • ! • ' ' • / ' • . - ; ' ' • '

activities. Initial Decision (I.D) at 2. He also found

that his revise of procedural matter® 4as limited to those

relating to h^r claims of procedural error under 5 U«S.C.

I 7513.'.';-j:d..;• . -%

Ba%@id on the Court's JPgan decision, the administrative

judgd found the sgency to hav«i astablished that: (1) The

appellant's security clearance had been revoked; (2) her

position required a security clearance; and (3) it was not

feasible to assign her to another position not requiring a

security clearance. I.D. at 4. He further found that the

agency had afforded the appellant her procedural rights
{ '
under 5 C.F.R. § 7513 of 30 days' advance written notice of

her renoval to be effective on November 6, 1987, and a



reasonable time to raply' t/> the proposal notice ' X.. at 5-

8. In this respect, he found that there was, no procedural
I ' , ' ' •' •'"

error because the agency explain ad '̂ o the appellant the

contents of the written proposal notice And attempted to

serve her with it OR September 21, 1987, but that the

appellant unreasonably refused to accept the notice and then
. ( • • ' . " . ' •

intentionally avoided Bail delivery -until after the October

€ deadline date for her reply to the charges. Id. %®

administrative 3$dge further £ound that, oven vere &>> to
• ' • ' . ' r ' ;

find that th®" agency committed procedural error, the

appellant did hot show that phe was harmed by that error.

Z.D. at 7<-8« Accordingly, h® sustained the agency removal

action, finding that it promoted the efficiency of the

service.

In hf»r petition for review, the appellant contends,

ir,ter alia, that tha administrative judge erred in unduly

restricting the scope of the Board<-s review, and in not

allowing her to present evidence as to her discrimination

reprisal claims.2

2 In her petition for review, th.? appellant contends for
the first time that the agency coML>tted harmful procedural
error by not applying for disability retirement on her
behalf. In support of this contention, she has submitted
two agency memoranda dated prior to the close of the record.
Since the appellant has not shown that these memoranda were
not available before the record closed, despite due
diligence, we will not consider this contention. Risher v.
Department of the Army, 11 H.S/P.R. 430, 433 (1982); B&nks
y. Department of the Air Force, 4 M.S.P.R. 268, 271 (3980);
5 C.F.R. S 1201.115; Avaflsino, 3 M.S.P.R. at 214.



The Supreme Court held in Sg&n that the Bcarfl Bay not

review the merits of the revocation ©f a security clearance

in connection with the appeal of a removal action It noted
.' - ' ' •.' '*••>;••'.

that the denial of a security clearance ir not an adverse

action under 5 U.S.C. f 7513, and that it is not subject to
' ' ' '" .' ;•(••' ''•'

Board review b̂y it« own force.* Sgan, 108 S. Ct. at 825.
• (' >!'.,''•":•'/''

It h*ld that an employee removed for •cause* under that

section, when his required security clearar.ee vas denied,

vac entitled to tU$ psrocadural protections of 5 U.S.C.

i 7513, and that 'ffihp Board could... thesh' determine 'whether

such cause exif*tfc$V v&ether in fact clearance vas denied,
' •<••.•• •'';''/'-', '"•• " "•' :-"4"',:'.;'
'.'•:•':;•..;''.•'''{'• ' '''•!. '

and whether ;̂:;--fe'.i8fcr to a nonsensitive position was
.' '': '' -l,j

feasible.*3 i'hs Court; ruled, however, that *[n]othing in

3 The United States Court of Appeals for the Federal
Circuit held in Griffin v. defense Happing Agency. 864 F.2d
1579, 1580 (Fed. Cir. 1989) (citing Lyles v. Department of
the Aray, 864 F.2d 1581, 1583-84 (Fed. Cir. 1989)), tt&it the
Supreme Court's decision in Egan did not create a new
substantive ri<&ht to such transfer, and th« Board'r. role in
reviewing the feasibility of such transfer is limited to
where 'that substantive right is available from ssme other
source, such as a statute or regulation." See alfb SJtees v«
Department of the tiavy, 864 F.2d 1576, 1578 '(Fed. Cir.
1989). Accordingly, the Board will fiot .review the
feasibility of such transfer to a position not -requiring a
security clearance or the agency efforts to finS a employee
such a position unless the employee el a IBB that the agency
regulations give him a right to be considered for vacant
nonsensitive position. See Vanduzer v. Department of the
Wavy, MSPB Docket No. PH07528610314-1, slip cp. at 8
4, 1989).

[Footnote continued on next page]



the [statute enacting | 7513] direct[ed] or empower[ed] the

Board to go further.' 2tf.

The Court further noted that the protection of

classified information "must include broad discretion to

determine who Bay have access to it' and that 'an agency

head ... should hrve the final say in deciding whether to

repose his trust in an employee vho has access to such
• i:~ '',' ' ''''

information.' J:?J. at 824-25. Zn light of this holding, we

have found that the Board does not have the authority to

review either the merit* of the revocation of the

appellant's security clearance, including allegations of

disparate treatment, r̂ the legal Efficiency of the

procedural aspects of that revocation, except for the

purpose of determining whether the employee has received

ainin&l due process. See WoronesJci v. Department of the

ffevy, 39 K.S.P.R. 366, 369 (1988) (citing Weissto&rger v.

United States Information Agency, 39 K.S.P.R. 370, 373

(1988)).

[Footnote continued]

Zn the present appeal, the agency submitted a copy of
its Standing Operating Procedure (SOP) No. 690, und©r which
the agency obligated itself to 'make every effort' to
reassign an employee vho loses a required security
clearance. Appeal File (A.F.), Tab 8, Subtab 17; A.F., Tab
9, Subtab 4ai. Since the appellant asserted this right on
appeal, A.F., Tab 7 (appellant's Statement of Facts and
Issues at 1), we find that the administrative judge properly
reviewed the feasibility of the agency's reassignment
efforts. The appellant has not petitioned for review of the
initial decision, at 4-5, in this regard, and we find, in
any event, that the administrative judge properly concluded
that it was not feasible for the agency to reassign her to a
vacant position that did not require a security clearance.



We conclude her* that the beard iu also precluded from

reviewing Allegations of prohibited discrimination and

reprisal when such affirmative defenses relate to the

revocation of a security-clearance, tie are persuaded that

this is the correct conclusion, not only because the Court

in JPgan did not distinguish between the aerite and

affirmative defenses in precluding review, but also because

such defenses are so intertwined with the merits of the

underlying revocation action that their adjudication by the

Board would involve it in precisely the activity proscribed
i

by the Supreme Court's Eg&n decision as outside the Board's

review authority—-'second guessing the agency*s national

security determinations.* Jd. at 826.

In adjudicating affirmative defenses, the Board would

te&- required to determine whether an employee has

demonstrated a nexus between the revocation and the alleged

unlawful motive. See Texas Department of Community Affairs

v. Burtfiiae, 450 U.S. 248, 255-57 (1981)? McDonnell Douglas

Corp. v. Green, 411 U.S. 792, §02-04 (1973)? Werren v.

Department of the Army, 804 F.2d 654, 656-58 (Fed. Cir.

1986}. As the Court stated in Burdine at 255-56, the burden

falls on the employer to rebut a prima facie case of

discrimination by producing evidence of a legitimate,

nondiscriminatory reason. An employee may nonetheless

demonstrate that such reason is pretextual either directly

by showing that 'a discriminatory reason more likely

activated* the agency or indirectly by showing that the



8

agency's reason is 'unworthy of er&dence." Jtf. at 255;

Warren, 504 F. 2d at 658. Thu% to decid© the appellant's

discrimination and reprisal elaias here, t&« Board's inquiry

would have to focus on the validity of the agency's reasons
•.". " •,'' ' ' .'.(.'._' ' ' . ,

in deciding to revoke her security clearance, an inquiry

which would itself require the Board to rule on the agency's

security-sensitive judgi£&7its, an ar«;a in which f as the Court

sioted, the Board has no expertise. Egan at 824-25.

Two recent Federal court decisions have applied the

Court's decision in Egan to £irtd that they are also without

statutory authority to Review the merits of agency security

clearance determinations. In Peterson v. Department of the

Wavy, 687 F. Supp. 713, 714 (D.N.H. 1988), the employee

appealed the Bird's final order finding that it did not

have the authority to review the merits of the security
i,1' .' ' • ;

clearance determination and sustaining the agency action.

On appeal to the district court, it found that the case was

•on all fours* with £gan, despite the employee's contention

that he was entitled to a de novo determination of his

handicap discrimination claim under 5 U.S.C. § 7703(c). Id.

at 715. The court held that a trial de novo of the

discrimination claim would require the court to undertake a

substantive review of the validity of the agency's reasons

for denying the clearance, contrary to the Supreme Court's

decision in Egan, noting that *[i)f the statutory

constraints imposed by Egan could be bypassed simply by

alleging illegal discrimination, Eg&n would be vitiated.*
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Similarly, in Bill v. Department of the Air Force, 844

r.2d 1407, 1409-11 (10th Cir. 1988), C«rt. tfe&iecf, 109 S.Ct.

73 (1988), the court held that it vas without any statutory

authority to review an agency'* suspension of the security

clearance of a civilian employee. It stated: 'the [Eg an}

case removes any doubt regarding the authority of federal

courts to review the merits of the grant or denial of

security clearances. Under any circumstance* that might be

germane to this case, there is no such authority.* Id. at

1409. The court further held that, since the employee did

not have have a constitutional property or liberty interest
iV

under the circumstances, his constitutional allegations did

not constitute an independent jurisdictions! basis for

reviewing the merits of the clearance determination. Id. at

1411.

Since the Board's jurisdiction is strictly prescribed

by statute, lacking Article 3 review authority to review

constitutional claims, we find that these decisions further

support our conclusion that the Court's decision in Egan

precludes the Board from reviewing discrimination or

reprisal allegations inextricably intertwined with an

agency's denial of a security clearance. See Riddick v.

Department of the Array, MSPB Docket No. PH07528810154, slip

op. at 4-5 (Aug. 4, 1989). Cf. Yarbrough v. Department of

the Air Force, 36 M.S.P.R. 142, 146 (1988), citing Thomas v.

Department of the Array, 34 H.S.P.R. 678, 682-83 (1987)

(Board will not consider affirmative defenses relating to
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unrevifcwable military decision). We thus conclude that the

administrative judge here properly declined to reach the

appellant's claims of discrimination and reprisal, and that

he properly limited his inquiry to the narrow factual and

procedural review permitted to the Board under Eg&n.

The administrative judge found that the agency had

established by preponderant evidence that the appellant's

position required a security clearance, the agency revoked

her security clearance on February 6, 1987, and it had been

unable to to find a position for which she was qualified and

which did not require a security clearance. See I.D. at 3-

4. He further found that the agency complied with the

procedural requirements of 5 U.S.C. § 7513, including 30

days' advance written notice and a reasonable time to reply,

even though the appellant did not actually receive the

written proposal notice until after the time provided for

her to reply to the charges had expired and less than 30

days before the effective date of the action. See I.D. at

5-8.

In this connection, the administrative judge credited

the testimonies of the agency witnesses, including that of

the deciding official, that he attempted to serve the

appellant with the notice when he met with her on September

21, 1987, but she refused to accept it without a union

representative present. I.D. at 3-7. The agency witnesses

further testified that he then told her what was in th®

latter and that her deadline for responding to the charges
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vas October 6. Z.D. at 5. The deciding official also

testified that he reminded her of the, deadline again, but

•he still did not respond to the charges, Z.D. at 6.

Finding that the appellant did not have the right to

require the presence of a union representative, the

administrative judge found that the appellant's behavior was

unreasonable and that she could not be advantaged because of

such behavior. Z.D. at 7. He found that the appellant had

•ought to create a procedural error by intentionally

avoiding delivery vhen the notice vas mailed to ber in an

attempt to create procedural error. Z.D. at 6-7. He thus

concluded that the agency had complied with the requirements

of 5 U.S.C. § 7513(b)(l) and (2) requiring 30 days' advance

written notice and a reasonable time to reply.

Zn her petition for review, the appellant reiterates

her contention that she had the right to union

representation under the collective bargaining agreement and

submits a copy of the union agreement to support her

contention. Our review of the record does not disclose any

evidence to support her contention.

The right to union representation is limited to

situations where the employee reasonably believes that the

investigation will lead to disciplinary action. National

Labor Halations Board v. fteingarten, 420 U.S. 251, 157 n.5.

(1975). Here, the appellant was simply attempting to delay,

if not avoid, service of the proposal notice. The appellant

did not submit evidence before the regional office to show
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that the collective bargaining agreement supported a

reasonable belief that she was entitled to representation

under the circumstances. We shall not consider her

submission at this stage, since she has not established

that it constitutes new and material evidence that was

unavailable before the record was closed. 5 C.F.R.

i 1201.115; Avansino v. PA!tec? States Postal Service, 3

M.S.P.R. 211, 214 (1980). But, even if we were to consider

her submission, we note that the provisions cited do not

support her contention in any event. We therefore rind that

the agency constructively delivered the 30 days' advance

notice of her proposed removal on September 21 and provided

the appellant with a reasonable opportunity to respond to

the charges under these circumstances. Ct. Lave lie v.

Department of Transportation, 17 M.S.P.R. 8, 14-15 (1983)

(notice terminating probationary employee does not have to

be actually received prior to termination where the agency's

attempts to give prior notification are diligent and

reasonable under the circumstances) (citing Shav v. United

States, 622 F.2d 520, 527, 223 Ct. Cl. 532, cart, denied,

449 U.S. 881 (1980)).

We further find that the agency must show that it

provided the appellant with minimal due process rights in

connection with the underlying revocation action, consisting

of the following: (1) Notice of the denial or revocation;

(2) a statement of the reasons for the denial or ravocation;

and (3) an opportunity to respond. See fcteissbergrer, 39
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M.S.P.R. tt 969. Our review of the record disclcttB;—and

the appellant does not dispute—that Bhe received minimal

due process. See A.F., Tab 8, Subtabs 1-5.

Accordingly, we conclude that the appellant hat Jailed

to show error as to the administrative judge's findings and

that her removal Must be sustained under the Supreme Court's

decision in Egan.

This is the final order of the Merit Systems Protection

Board in this appeal. 5 C.F.R. f 1201.113(c).

MOT ICE TO APPEUANT

You have the right to request further review of the
.;".-'* ""-.'• : <

Board's final decision in your Bpp@*l.

Discrimination Claims; ftflyijpii§tratfrve Review

You may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final decision on

your discrimination claims. See> 5 U.S.C. f 7702(b)(l). You

must submit your request to the EEOC at the following

address:

Equal Employment Opportunity Commission
Office of Review and Appeals
1801 L Street, N.W., Suite 5000

Washington, £>,C. 20036

You should Bubmit your request tc- the EEOC no later than 30

calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See & U.S.C.

f 7702(b)(l).

Discrimination and Other Claims• Judicial Action
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If you do not: request review of this order on your

discrimination claims by the EEOC, you ma> file a civil

action against the agency on both your discrimination claims

and your other claims in en appropriate United States

district court. See 5 U.S.C. i 7703 (b) (2). You should file

your civil ection vith the district court no later than 30

calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

£7703(b)(2). If the action involves a claim of
i;

discrimination based on race, color, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of fees, costs, or othar

security. See 42 U.S.C. f 2000e5(f); 29 U.S.C. i 794a.

r Claimas Judicial

If you choose not to seek review of the Board's

decision on your discrimination claims, you may request the

United States Court of Appeals for the Federal Circuit, to

review the Board's final deci ion on othe'; issues in your
•'."i. \ ty) V: " •<•"

appeal if the court has jurisdiction. See 5 U.S.C.

I 7703 (b)(l). You must submit your request to the court at

the following address:

United States Court of Appeals
fcr the Federal Circuit
717 xadison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your



representative, if you hava on*, or receipt by you

personally, whichever receipt occur* first. fee 5 U.6.C.

f T7Q3(b)(l).

FOR THE BOARD:

Washington, D.C,

Taylor/̂
Clerk of the Bodtd


